The Death Penalty: Can We Afford It?
An account of presentations by Richard Dieter and John Roman
(These talks by Richard Dieter, Executive Director of the Death Penalty Information Center, and John Roman, Senior Research Associate at the Justice Policy Center of the Urban Institute in Washington, were given on October 19, 2010 at a forum held at the Widener University School of Law on the cost of the death penalty that was organized by Delaware Citizens Opposed to the Death Penalty and co-sponsored by Pacem in Terris.  This article is based on the extensive notes taken by Mary Starkweather-White.)
Although cost may seem irrelevant to your position on the death penalty, costs are a central issue to the discussion of the death penalty in the United States.  We have heard more about it in our present economic crisis, but the crux of the matter--issues of innocence, representation, deterrence, and morality—all relate to costs.  You may say that we cannot put a price on justice, but we can put a price on public safety, saving lives, good or wasteful government programs. 

At the Death Penalty Information Center, they gather, review, and post studies.  What they are finding is that the issue of costs is essential and that it is increasingly coming up in the news.  In Missouri the Sentencing Commission told judges that when they are sentencing defendants, they are to explain the costs.  They are to take them into account, for example, weighing the cost of  probation against that of imprisonment.  This has sparked lots of discussion and opened up the debate in the country about using costs in the criminal justice system, because many of the obvious costs are considerable.  In Missouri trying the cost to sentencing has been done in criminal cases, but is has not yet been applied to the death penalty cases in Missouri. 

In Connecticut the trial of the multiple offenders in the egregious murder case of the family of Dr. Petit is going on.  The trial of the first offender has just been concluded with a conviction.  The defense attorneys asked the judge if they could raise the issue of costs in the sentencing phase.  However, the judge considered their request, but denied it.  The issue keeps creeping in because of the economic crisis. 

The US Supreme Court recently heard the case of Harry Connick, Sr. vs John Thompson which deals with the question of whether a man exonerated of capital murder can sue the prosecutor who convicted him.  John Thompson was on Louisiana’s death row and his conviction was eventually overturned because of DNA evidence and because of prosecutorial misconduct.  After his release, Thompson sued Harry Connick, Sr., the District Attorney, received a $14,000,000 award that has been appealed and made its way up to the Supreme Court.  The verdict in this case, may establish that there is a cost in sending the wrong man to death row.  
John Thompson is one of the persons featured in the play, “The Exonerated.”  Since 1973, a total of 138 people on death row have been exonerated.  Their convictions were thrown out, either because they were retried and found innocent or the charges against them were dropped, often because a lot of mistakes were made. These mistakes are costly and could be prevented with good investigation, good representation, good testing, good prosecutors and good judges.  To rectify all of the above conditions would require more money.  People are against executing the innocent, but they are also against spending a lot of money and time on the death penalty.   They can’t have it both ways.  

The issue of deterrence is about saving lives.  In order to prevent crime, you need more police, better lighting in crime areas, and other measures, but all of these things cost money.  However, these issues don’t exist in isolation, so we need to examine all aspects of the criminal justice budget.  We can handle things more cheaply.

All victims are of primary concern.  These include the murder victim and his or her family and other relatives as well as the families of the perpetrator.  You can’t put a price on their pain.  What victims really want is justice.  They want assurance that the crime will never happen again, that justice will be served, that the guilty to be punished, that no one will ever do it again, and that something is being done about it.  What some victims say is, “What we want is better policing, more crime prevention, counseling, compensation, etc.”   The death penalty is not the only choice in dealing with murder and spending money on capital punishment takes away funding that could be spent on victim services.

Then there is the moral argument.  Some say morality decrees the death penalty.  However, in a broader social and moral sense, morality requires the wise stewardship of resources. You don’t want to spend money on what is ineffective and does not work.  We must consider the cost of the death penalty in this broader moral sense.
It is complicated and the cost is hard to figure out.  For example, what is the cost of a heart attack?  If your heart attack is instant and fatal, in a way its medical cost is nothing.  However, if you survive, in addition to the threat to your health, there are also the costs of the ambulance, the Emergency Room, the hospitalization, etc.  Hopefully, you will get good doctors, nurses, medicine, and so on.  These are costs are expensive, but they are something that society cares about.  However, the costs will ripple out, extending to the expenses of lost work, more medicine, follow-up doctor visits, so the family has to spend more on medical care and has less money for other expenses.  

It is hard to pin down costs.  If we and the medical community said that we had a preventative shot that cost a lot of money, but would protect people from heart attacks, society would have to make a judgment about whether it is a cost we want to make.  What if the cost of preventing a heart attack is $10,000/a shot and everyone in the country gets a shot?  Suppose we discover that only one in a hundred people will actually have a heart attack, then the cost to prevent one is actually 100 times the cost of the $10,000 shot, or $100,000 to prevent a heart attack.  If 1 in 100 gets heart attacks and the cost to prevent one heart attack is $100,000, the real cost is 100 times $100,000, if everyone takes the preventative cure. Then you can start seeing how difficult these questions become about where we should be putting our money.  

An execution can cost the state $10 million.  The actual execution is relatively cheap, since it does not cost that much for the electric chair or the lethal injection, but to get to that point could cost $10 million.  This high price makes the issue of cost an essential part of the death penalty question.

What kind of death penalty do we want— fast, careful, cheap, expensive, fair?  The legal process in a capital case is as follows: pretrial phase; motions; jury selection; guilt determination; sentencing phase; appeals; clemency; execution.  There are typically two attorneys assigned to each side of a death-eligible case instead of the usual  one, so the death penalty case costs more right from the start.  There are motions to consider for psychological evaluation, DNA testing, experts, investigators, and family visits.  In a death penalty case if the judge holds back too much on granting these motions, the decision may well be overturned later on during the appeal process.
Then there is jury selection, which can take up to 1 or 2 months.  The defendant is entitled to a jury at trial and probably in the sentencing phase.   In the jury selection process, the potential jurors will be asked their views (moral, political and ethical) on the death penalty.  If their views are staunchly for or against the death penalty, they can be disqualified from serving and will not be selected for the jury.  Unlike in the typical criminal case, this is the one time that a person’s religious beliefs can prevent them from fulfilling their civic duty of serving on a jury.  It takes a while to learn potential jurors’ moral views, because the prosecutor, defense counsel and judge will all have to probe their views.  The jury selection process becomes expensive and time-consuming; it can take weeks—or months.  

After the guilt determination, the sentencing phase in a death penalty case usually requires a whole new trial.  There are juries, witnesses, experts on issues like mental retardation, considerations of background, aggravating factors and mitigating factors.    The jury members are supposed to dig deeply into their consciences in order to declare death or life.  It takes a jury a while to decide the sentence, since there is no formula.  

During the appeals, clemency and execution phases of a capital case, there are drama, petitions, and media coverage.  In Texas there is a media day around each execution.  There are direct appeals to the state appellate court and the US Supreme Court.  There are 2 avenues of post-conviction relief: from the state appellate court to the US Supreme Court to the US Supreme Court, and from the US District Court to the Circuit Court of Appeals to the US Supreme Court.  In California all 700 death penalty cases go through the state supreme court. 

 The difference in death penalty and non-death penalty cases is that in the former both sets of attorneys are usually paid through taxes. It typically takes 12 years to go through the process, but in California it can take 24 years, and in some of the other death penalty states it can take from 15 – 20 years.  The stakes are high, so a high standard is set for the legal system to prove its case.
Until 2003 the US Supreme Court paid lip service to the fact that a defendant must have effective counsel, but in the Wiggins v. Smith case, it spelled out what “effective” really means.  Justice Sandra Day O’Connor overturned this Maryland case, saying that the defendant’s lawyers did not do enough in the penalty (sentencing) phase to represent Mr. Wiggins, because they were so sure he was innocent that they had put all of their effort into proving his innocence during the guilt phase. There was not enough time spent on investigative examinations, reports, psychological evaluations, family studies, etc.  It turned out that the client had been the subject of severe mental abuse in childhood and this had not been disclosed.  Hundreds of hours of time are necessary to be spent in every case.  The US Supreme Court said that in a Pennsylvania case in which the defendant was a veteran, more should have been said about PTSD.  The US Supreme Court has said that death penalty cases have to be done better, but this costs more money.  

Imprisoning the death penalty prisoner is the most expensive form of incarceration. Each death row inmate has to be in a single cell with food brought to him or her.  At visits from family or attorneys he or she must be shackled and watched by guards.  It costs $90,000 per year to keep one inmate on death row in California and there are 670 people on death row in California.  This means that it costs the state of California $63.3 million per year to keep its current inmate population on death row. 

More mistakes in convictions are being discovered all the time. Nine people on death row were exonerated last year; 22 from 1974 to 1982; 24 from 1983 to 1991; 46 from 1992 to 2000; 46 from 2001 to 2009.  Kirk Bloodsworth in Maryland was the first to be exonerated by DNA evidence.  There were no possible special defense arguments that could be made; just that the wrong man was convicted.  Every time some error is found, then the system has to adopt a higher standard and the costs go up.
In dealing with death penalty cases, there is a funnel effect, going from a broad scope down to the actual execution.  The process goes as follows: choosing of death-eligible cases; capital prosecution; trials; death sentence; appeals; re-trials; commutation requests; executions.  We pay death penalty costs even for all those cases which do not end in executions.  The time between sentencing and execution is growing longer.  In California about $137 million a year is spent on the death penalty, even though there have only been 13 executions in 30 years and none in the last 4-1/2 years.  

A Study of the Cost of the Death Penalty in the State of Maryland 
An Account of  John Roman’s Presentation on October 19, 2010
At the Urban Institute we set the goal of our study to be proving that it is not more costly to have the death penalty.  John Roman wrote the study with three colleagues.  The study delineated context, prior research, study design and data collection, results and implications.  When the study was completed, he testified before the Maryland legislature about the study.

They were commissioned by the Abell Foundation to do the study in the early summer of 2007 with a completion date set for December 2007.  The Maryland legislature was going to be discussing the death penalty in January 2008 and some wanted pressure brought to bear on a particular senator in a deadlocked vote. 

All the prior research supported the argument that a state with a death penalty has associated costs higher than a non-death penalty regime.  The Urban Institute is a non-partisan, non-profit think tank that does economic and social policy research in DC.  We found that the prior research was poor.  Most studies started with the most convenient data.  They omitted key data, thus underestimating the costs of the death penalty.  They made unfair comparisons between the death penalty and to the cost of life without parole. When a case is pursued as a death penalty-eligible case, additional costs are mandated.

In the Roman study, they considered the possibility that the costs might be driven up by the horrific nature of some murder cases.  They found, though, that attorneys general would spend more time on death-eligible cases regardless of the nature of the crimes.  

The comparison of death penalty cases to life without parole cases is not meaningful.  The judge and jury decide the sentence, not the legislature.  The policy question is: what are the cost differences when the system decides to pursue the death penalty.  As an academic, he had an incentive to find that the costs were not higher, so as to be able to present an original argument and make his reputation.

The problems with prior research included small samples; lack of sampling strategies; not accounting for potential confounders; selection bias.  There were eight stages in the death penalty cases and at most only five had been studied before.  

In Roman’s study of Maryland there were 1,136 death penalty-eligible people who received a guilty verdict between 1978 and 1999.  They found data on 509 (those with an event from 1990 on, when the records were computerized).  

They considered the cost as a factor of price and quantity.  Most of what they considered was the cost of attorney time.  They used the Maryland Judicial Case Search Database and the PACER Database for data on the events.  They used surveys of District Attorneys, Defense Counsel, and Judges.  They asked these how much time they would spend on each death penalty and non-death penalty case, input their wages, and then they validated the results. They asked them what percentage of their time was spent on each kind of case, then summed up the hours and wages.  Roman and his colleagues also considered additional costs: labor; user cost of capital; federal habeas costs; imprisonment; public defenders, etc. 

They found descriptive statistics about how the groups differed.  425 cases were non-death penalty cases; 55 were death notice (death-eligible); 29 were death sentence cases. Of the 509 cases, 173 took pleas (out of all the cases); 4 with death notices took pleas; 1 with a death sentence took a plea.  There were differences with racial disparity.  Black defendants with white victims more often received the death penalty.  Also, defendants in cases where the victim was frail were more likely to get the death penalty.  In Baltimore City almost no one received the death penalty; in Baltimore County almost everyone did in death-eligible cases. 

Roman and his colleagues tested to see whether there was a propensity for the death penalty to cost more where there were these or similar attributes.  They found that it did not.  The filing of the death notice has the same effect on costs, regardless of the attributes.  The attorney general works just as hard in a death-eligible case, regardless and the filing of a death notice increases costs by $669,000.
The cost to file for the death penalty is $1 million, $3 million by time of execution.  Prison costs are highest for that group of inmates, regardless of execution.  In Maryland the death penalty costs $186 million dollars.  Thus, the debate about the death penalty has to be reset in a fundamental way.  The legislature has to consider not only fairness, but also the value of $186 million worth of fairness, the cost of the death penalty.
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